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FEDERAL ELECTION COMMISSION
999 E Street, N.W.

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

MUR: 5939
DATE COMPLAINT FILED: September 14, 2007
DATE OF NOTIFICATION' Sentemha-2n 2007
LAST RESPONSE RECEIVED: November 9, 2007
DATE ACTIVATED: November 29, 2007

1
EXPIRATION OF SOL: September 10, 2012

fTIMPT.AINA'NT- David A ICmmm. fThmmum Ammrjm

Conservative Union

RESPONDENTS: The New York Times Company
MoveOn.org Political Action and Wes Boyd, in his
official capacity as treasurer

RELEVANT STATUTES
AND REGULATIONS: 2 U.S.C. § 441b(a)

2U.S.C.§431(8XA)fi)
HC.F.R.§100.52(d)

INTERNAL REPORTS CHECKED: Disclosure Reports

FEDERAL AGENCIES CHECKED: None

L INTRODUCTION

Thia matter immlvM •HemtmiMi that The New V«Hr Timea Cfanremv fTK* TJtn*»«lf\

made a corporate contnDutloii in cmiiigcimn witn tne rate it coaiged lor a mil-page advernaenient

run by M6veOn.org Political Action C'MOPA"), a non-connected muhicandidate committee.

1 H6 Will|/lallll> UUlBfgS9 U1H Pft\Jf/\ |NUO *O J,wUU 1U1 119 aUv^t uSGUIUll, Aal UCU/vv 1 HB I lUIWo

tvnicalchaneofdtlierS167.()OOorS181.692lDrfuUH^ The comnlaint
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1 concludes that this discount constitutes a ooxpontecoonlbuti

2 violation of 2 U.S.C. § 441b.'

3 BMiid an *v»n»U* infiptmwtimi Mmtmmm*A n^lnw, inrhiHing information nunvi/foH hy

4 Respondents, we recommend triat the Commission find no r^

5 violated me Federal Election Campaign Act of 1971, uamenc^

on ^ • .«. _^fa o in mis mailer.
fM
(D 7 IL FACTUAL AND LEGAL ANALYSIS
rvi
T . RMIMIW
o
D 9 On Friday, September 7,2007, MOPA contacted The Times regarding running an

10 advertisement on Monday, September 10. The Times agreed to run MOPA's advertisement on

11 that date and the parties agreed to a price of $64,575. On September 10, The Tmies published

12 the advertisement, titled 'tjeneralPctraeus Or General Betray Us? Cooking the books for the

13 White House." Attachment 1. TTieadvisement cogtaineti^

14 MoveOn.org Political Action, TMUtical.nioveon.org, not authorized by any candidate

15 cundidfltir's coipfn?ttcc.>f MOPA's ndvBrH|BtinrfflTt spyynffd public difffffff'ffn of its content M*d

16 critidsm of The Times for aUegedlyi^ucmg its nonnaladver^^ See Charles

17 Hurt, Times Gives Lefties a Hefty Discount for 'Betray Us'Ad\ NEW YORK POST, September 13,

18 2007; Claudia Parsoiis,Moveangofrf»w^

19 2007 (attached to the MUR 5939 complamt as Exm'btoC and D.respe^

TJie comphuDt fuilliei alleajM that the fli*1*1*1*** of this ̂ t̂r**1"* cmHuudn n excenivc tiuuliibuhoo fim Toe
Tbnei ID MOPA. Becaon cofporalB contributiooi are Sjoaeraltyr prabJbitod and Iherdbro not subject to specific
UmlBtfion, we iddraBflifaiBeltBrai an alleged coipM
See 2 U.S.C. f f 441b(t) end 441t(t).
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1 On September 14,2007, the complaint regard!^

2 the Commission. Later, on September 23,2007, The Times published an article by ClwkHoyt,

3 Tlie Times' Public Editor,2 in which he questioned the MOPA advertisement's content and sta^

4 mat MOPA should not have been charged the "standby" rate of $64,575. Clark Hoyt,5ffraying

5 /J*^fi^Aftrafr,THENEWYOMCTto^ Attachment2. Hoyt
o
® 6 described this rate as available to advertisers wrio are not guaranteed what day their
wi
to 7 advertisement will appear, only that it wiU be m The Times within seven days. According to
fM

^ 8 Hoyt, because The Times agreed to run MOPA's advertisement on a specific day, Monday,

O
Q 9 September 10,2007, Hie Times should have charged MOPA a mgher rate of $142,083. Hoyt
H

10 quoted Catherine Matfais, vice president of ooipojatecommimicationsibrTheTlnie^as

11 acknowledging u[w]e made a mistake," m that The Times'advertising reD^^

12 mike it clear to MOPA that for the $W,575 rate, The Times could not guarantee the Monday,

13 September 10 placement; the representative, however, left MOPA wto

14 advertisememwouUmmctnmmatday.3 On me sane day as the Hoyt article appeared in The

15 Times, MOPA announced that it would pay $142,083 to to advertisement, and the conimittec

16 did so the following day, September 24,2007.

2 Hoytf««ticJe<iMcribe» The TBnet'PubUc Editor «f iefvinf "MthereKkn'repiweiitative. His opinions tad
ooncnHOU m htt own."

1 Previou ,̂ The Times l^reixjrtwlly defended
•dvoftiMmeat £•«&», EinityC^eilM9MOto>kl^
CQ POUT1CS.COM, September 19,2007.
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i B.

2 The Act prohibits corporations such as The Times from making contributions in

3 connection with Federal elections,4 and prohibits political committees such as MOP A from

4 knowingly accepting or receiving such contributions. 2 U.S.C. § 441b(a). The term

5 "contribution** includes giving "anything of value" fa the purpose of influencing any election for
rH

g 6 Federal office. 2 U.S.C. §§ 431(8XA) and 441b(b)(2). The tenn "anything of value*1 includes all
KI
CD 7 in-kind contributions. 11 C.F.R. § 100.S2(dXl).
fsj

^ 8 The provision of goods or services at less than the usual and normal charge for such
O
CD 9 goods or services is a contribution. Id. The Commission's regulations include "advertising
•H

10 services'* as an example of such goods and services. Id. If goods or services are provided at less

11 than the usual and normal change, the amount of the in-kmd contribution is the difference

12 between the usual and normal charge for the goods or services al the time of the contribution and

13 the amount charged the political committee. Id. For the purposes of this provision, "usual and

14 normal charge" for goods means the price of those gooctem the nwket from wm'ch they

i 15 ordinarily would have been purchased at the tmie of the contrflration. 11 C.F.R. § 100.52(dX2).

16 The issue of vendor discoimts to political c^^

17 Commission ma number of Advisory Opinions. In these AOs, the Commission has permitted a

18 vento to provide a dlscoum to a poUtical committee so long ra

19 the ordinary <x>urse of business and on the same tenns and c^

llnlai»o^

9 AnunberofexanptiaatotfaiiiutevcKt&i1fainllCFRPirtl<X)vSubpirtQ
tmc.
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1 not political committees or orgwiizations. &e, e.g., AOs 2006-1 (PAC for a Change); 1995-46

2 (D'Amato); 1994-10 (Franklin National Bank).

3 Accordingly, this matter nuns on whether me price paid for teadvertu^^

4 The Times'usual and noimalchaige for that kind of advertisement. &ellC.F.R.§ 100.52(d).

5 The available information indicates that the appropriate chax^tuina on the undentanding
OJ

OQ 6 between The Times ami the comim'tteereganm^ A large
Kl

10 7 difference in price depends on \vhether the peities agreed that me advertisememw^
fVJ

^ g certain date, an "open" arrangement, or whether the adVertiaemeiit was not guaranteed to run on a
O
O 9 particular day but would run at some point during the next week, a "standby** arrangement
H

10 The Times denies making any corporate contribution to MOP A, and defends the original

11 $64,575 price for the advertisement initially agreed upon by The Tunes and MOPA as the result

12 of a routine advertising sales transaction.6 The Times reap, at 1,2. In the wake of The Times'

13 own public acknowledgment that the circumstances of MOPA's advertisement warranted the

14 higher rate of $142,083, MOPA paid the higher figure.7 In light of MOPA's payment of this

15 amount within two weeks of the date on which UK advertisement rail, The Times aigira

16 possible violation, which The Times denies, has been remedied, and "this cure has made the

17 matter moot" Id. at 3.

Hie Times argues diet its advertising rates an based on a fomplw web of factors, mending negotiation with
m^mmmm ^mmmmmmm ^m mmmmmt mmmmtmml mm~mmmmmmmimmmmm • Jmmmmmmmmmm • mm mmmAmmmtA Imtmmmmmmllmi mjmmm\ ^tmjmmmmm ^m^mmmmmm mmmmtmjl mmmmjm mmm m^mm^ **m*mm*mAm*mmmm>me nujCT; m mo, mon newspaper •avcmsmsj is |jiiceu UUIMJIUI me nuawir u|wu nwv viicu m me ooropuuin.
The Times rasp, at 5 end S. Tndned.The Times provided copJes of ennailniessagesinvDrvmgaMOPA
leprceentattVe and various Thnes* i<i¥eilisiisj department cnmloyees mat p^
ragardiiigMOPA'ssdvertisemeiiL /dLatBxh.A.

7 The Tinw d^nds this rate as well, whkAheacplata
the complain^ then subtracDJig 8% for the atsndaid ruUrpsae discount, end anuUauUug another lS%fbrme
advertising agency commission, leaving en applicable rate of $142,0*3. TheTimesnsp.at9.
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1 MOP A in its response similariy denies that any coiporate

2 received in connection with its advertisement in The Times.1 MOPA argues that even if the

3 Commission had jurisdiction over me payment for me advertisement, me committee did not

4 recdve an improper corporate contribution because ft patt^

5 normal rate within The Times' usual and normal billing cycle. MOPA resp. at 1,6-8. Moreover,
NI

Q 6 MOPA continues, even if the original qpioted rate of $64,575 was less than The Tunes'usual aid
m
10 7 normal rate, in order to avoid any questions or me appearance of impropriety, MOPA promptly
N
vj
<qr 8 paid the full price as soon as it discovered that there was a question whether the original quoted
O
0 9 rate may have been erroneous. 7<f. atl,8.
rH

10 The available mfbimationsiiggests that the $M,S7Sraie initially agreed

11 and The Times was ten than the usual and normal price of $142,083 for an advertisemert

12 guaranteed to run on a particular day.9 The difference between these two figures, $77,508, would

13 have constituted a corporate contribution fiom The Times to MOP A if MOP A had not paid the

14 higher rate of $142,083 on September 24.2007.10 See 2 U.S.C. f 441b(a); 11 C.FJL

1 IS §100.52(4). TTuis, MOPA appears to have paid the usiid and nornud rate to rte advertisement

16 &ellC.F.R.§100.52(d).

dii«ili|»UtfealoomiiihlBett^MOPA^^
ami and aonnal nte flbr advmiiciimli of this natufo, a conlributioD did not take place, becauio MOPA's
advertiieaieoc was not "fcr tbe pnpon of influeoi^B^electk)aforFeder^ofnce,NM»2U.S.C.§431(8XAX
«)rwtiit^coiincctioowtthiiiyelcctk»,w*«2U.Sr.f441^ MOPA retp.it 1,

A JN9 ̂ ^ I*M lAtW TP • ••• WT^ J ** •• •*• • J^_ li^f^BA * ^^^^^^^-^^ A^ -_— MB^^A 9m^^^^m^^^—^^ AL m gT»J»^^^^ SM • ^n^^85^ACi OD D 2UII/ TOV BDB KflpOfL VlffMlMI IHf HIVrA nil CTIIIllliftU 1ft Hi HPT rr'lliP'IB'FHffl fff MHKII"" "r T •••"••
vMto for MOPA mdtfa<tfabanioumcovt« the $142,083 nte fcr MOT
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1 Indeed, MOPA's payment, approximately two weeks aiter the advertisement ran, also

2 appears to be timely. MOPA asserts that because the negotiations with The Tunes were made

3 through its medUvendOT,Fenton

4 Times, no advance payment was required for the advertiaement11 MOPA reap, at 7. Fentonis

5 MMinaHy invoiced ly The Times on a monthly basis, wiA
o
O 6 Fenton bills Che advertiser and then pays The Times. /<£ at Exh. 2, Trevor Fitzgibbon
NI
U3 7 Declaration at IS.12

M '
«7
«7 8 It thus appears triat The Tmiesextettiedcreo^^
O
Q 9 business and, notwithstanding the imtial confusion as to ti^
*H

10 advertisement in a timely manner.13 &e 11 C.F.R. §§ 100.55 (the extension of credit by any

11 person is a contribution unless the credit is extended in the ordinary course) and 116.3(b) (a

11 The Time*' website page regarding MOtditmdPtyment Terms" states in put

Advertisement! must be paid for prior to publication deadHue unless credit has been established by the
advertiser and/or agency with The Times.

Advertisers and agnnciM gnated credit wfll be billed weekly or monthly tor published advertisements, as is
deteuiiuiedby tlie category of ad veiUsh^ and ests^ Payment is due IS days after the
invoice date.

B Onmboccask«,hov«ver,MOPAi«qi»stedanmvok»fromT^
pruceBB. The Times provided an invoice for $64,575, and MOPA proceeded to request a second invoice, for
$142.013. which The r«ies also provided MOPAresp.at7andExh.4. MOPA paid The Times $142,083 on
September 24, 2007.

0 BVM if The Tunes were conodeî
thus made a corporate contribution to MOPA, the committee's payinrt
advertisement, would appear to mil withm the 30 t̂y safe haibors set form mfe
by analogy. S« 11 CF.R. § 1033(bXl)(coim1bu^
by coiporatioos, may be, willun ten days ox lecevjî  cttner depoarted or iclumed to the contributory if depositBd, me
treasurer shall make his or her best eflorta to detennme me JBajslHy of me miiiLibuoum nT me contribution cannot be
determined to be legal, the treasurer shall refund the contributkn wtthhi 30 days of receipt); and (2) (if a contribution
^^M *̂AA^M*J -^- — * — ^^^^^i— — gewij— ^^ *M_^ t£^^^ — ̂  ---- • _ -* e___A ••* ^—— .̂̂ a^^^— Î A^^ -M ------- aiV^^ la* S^ *ea --- e. a. m m m J ^^appeaieo to oe permissiDie sn me ume or receipt out me neasurer iamr oiaoovers ma* n, is megai oaseo on
^^^^^^^k^^J^^M ^k^^ ^•^H»sVl^ ^^ asV^ ̂ k l̂tel̂ î l ^h^B^̂ ^̂ nl̂ ik̂ b^ ̂ A ^Sm^ A^^^t^ — ̂ ^»— — — J— A «L^ eî ^̂ BflB^B^̂  MsV l̂l ^^JL^ t̂jl AaV^ ^uft̂ Ha^£f̂ *^2^^^uuiNuiBoon noi avauaDie ID me pouncai cunmunea ai me mne 01 leueipi, me neawn* snau letuuu me comnDUDon
to the contributor within 30 days of the date on whk* the illcpdfty is discovered).
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1 corporation in its capacity as a commercial veridor

2 provided that the credit is extended in the ordinary course of business and on terms substantiaU^

4 the available information, we recommend that the C^trtmismon find no reason to beUeve that

5 The New York TmiesCoinpany or MoveOn.org Poh'ticalAct^

Q 6 capacity as treasurer, violated 2 U.S.C. § 441b(a), and close the file in this matter.14

U D 7 m .
8 1. Find no reason to believe mat The New York Times Company violated 2 U.S.C.

O 9 §441b(a).
O 10
^ 11 2. Find no reason to believe mat M6veOn.org Political Action and Wes Boyd, in his

12 official capacity as treasurer, violated 2 U.S.C. § 441b(a).
13
14 3. Approve the attached Factual and Legal Analyses.
IS
16 4. Close me file.
17
18 5. Approve me appropriate letters.
19
20
21 Thomasenia P. Duncan
22 General Counsel

BY:
26 Date Kathleen M.Gufth
27 Deputy Associate General Counsel
28 for Enforcement
29
30
31
32 Mark Allen
33 Assistant General Counsel

Bccsuw the available hiftmimkiD Judicstts ttist MOPA paid tfw wwl nd uonml pnce not its idvciUMBNBt in
the uioil ud nora^ tfandrni^ we need nM
to receto in-kind cocpontocontri^^
purpoM of influencing my electioo for Federal office." &*2U.S.C.J431(SXA).
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1
2 Attachments:
3 1. MovcOn.org Political Action advertisement
4 2.5
6
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GENERAL PETRAEUS OR
GENERAL BETRAY US?

^̂ V^Q^̂ Min^K H^̂ P B^V^V^MIiV IV Î V^^^V vW^HBv^V Î M^̂ B^̂ V

m
i If HI hMto tfMftCMLIkt

Ihttlptt

15-55!
Attachrnont 1



PUBLIC EDITOR; Betraying Its Own Best
Interests
By CLARK HO YT

CO

O FOR nearly two weel̂  The New YoricTixnes has been defe^^
5 critici sty was an unfair shot at the American cxmimandor in haq.
'

<M But I tfamk die ad violated The Tuna's own writtaistaDdiB^ aid the paper now says fhat the
<v advertiaer got a price break it wai not entitled to.
«5T '

® On Mo«iay, Sept 10, te day that Gen. David H.Petraeua came before
° a rapid withdrawal of troopa, The Times ca^

Under die provocative headline "General Petraeus or General Betray Us?" the ad, purchased by
the liberal activiat group MoveOn.org, charged that the highly decorated Petraeus waa
"<x»israntly at war with the fiK^ in gjving upbeat assessm
acknowledge that Iraq is "mired in an unwiimsble religious civil war."

Today, befbie Congress and before the American people, General Petraeus is likely to become
. denecsl Betray Us," MoveOn.org declared.

'Thg ikl fnftiriatffl coiiMrvirtivflf t diiffFmy^d many Pfn^M'ri'rta and ignitftd charyu that the Bbtral

message, which might anx>unt to an ffl^
than 4,000 e-mail messages, people around ̂ country raged at The Times wi& words hlce
"despicable,N "disgrace" and1*treaaofLN

President George W. Bush called the ad "disgusting." The Senate, controlled by Democrats,
voted overwhelmingly to condemn the ad.

Vice President Dick Cheney said the charges in me ad, "pnmded at subsidized rates in The New
York Thncs" were "an outrage." Thomas Davuiin,tRe^Iicanc<mgre88manficmVh^Ma,
demanded a House investigation. The American Conservative Union filed a formal «*«f«p'«"*
with the Federal Election Commission against MoveOn.Gfg and The New York Tunes Company.
FreedomsWitch.org, a group m^yfbroed to siu3>ort the wv, asked m
because it said it want ofiered the same terms for a response ad that MoveOn.org got

DidMoveOn-orggrtfinrcredtreataentfi
acceptable political discourse?

Attachment 2
Pagel of 3



The answer to the first question is tint MoveOiuvg paid what is known in 1te newspaper
industry at a standby rate of $64,575 thai hshoukl not hmrocervedtnite
group gfould have paid $142,083. The Times ha^
waa appropriate, but a company apokcawoman told me late Thuraday afternoon that an .

i made a mistake.

the anewer to die Moond Question is mat Ac ad appeal to fly in me ffece of an internal
advertamg acceptability mamid
^ttfffifcf of a pertoinal niton.* Stoph JGapenen. the fljiwutlyft who approved As) ad§ and *hpf_
white it was "rough," he regarded it« aoomnieot on a public official^ management of Ua office

on and theidbfcaccepa^leipeecfa for The Timei to print
G

By me end of last week the ad appeared to have badcfired (mbomMoveOn.org and fellow

an opportunity to change the subject from questions about an unpopular war to defenae of a
respected general with nine rows of ribbons on bis cl^incbidingalSronzeStarwimaVfor
valor. And it gave fresh ammunition to a cottage industry that lovea to bash The Times aa a
bastion of the "liberal media."

How did mis happen?

Eli Pariaer, the executive director of MoveOn.org, tokl me that his group called The Times on
the Friday before Petneoi'i appeannce on Capitol Hffl and adnd tea raft ad in Monday*
paper. He said The Times called back and "told us there waa room Monday, and h would coat
$65,000." Pariaer said there waa no discussion about a standby rate. "We paid this rate before, so
we recognized it," he said. Advertisers who get standby rates arert guaranteed what day their ad
will appear, only mat it will be hi the paper within aeven days.

Catherine Mathis, vice president of coiporateoommunicatioris for The Times, said, "We made a
mistake." She said the advertising rejraentativefitiledtomakeftclev that
Thnns ntiiM TOrt giiarsntfm thn Monday plamrtflnt hnt Iftft MnrnOn urg Trim ths imdiMitandmg
that the ad would run then. She added, "Thai waa contrary to our policies."

ArthiirSulzbeigerJr.,thepubtiihffofTte
to name the salesperson or to say whether diatiptinary action would be taken.

Jespenen, director of advertising acceptability, reviewed the ad and approved it He aaid me
question mark after the headline figured in hii

the Times bends over backward to acrammodate advocacy ad^includ
which the newspaper disagrees editorially. Jeapenen has rejected an ad fitxm the National Rigbt
to Life Committee, not, he said, became of ha message but beeaiiae it pictured aborted fttnaea.
He also rejected an ad from MoveOn.org that contamedadV)ctoredphotognqAofCheriey.The
photo waa replaced, and the ad ran.

Attachment 2
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, who said he wasrt aware of MoveOiL^
id; TfweVe going to eir,ifs better to err on the ride of more political diatogne. ...Periiapa we

did or in tins cut. If we did, we erred with the intent of giving greater voice to people.*

For me, two values collided here: the right of free speech-even if iftatasfre speech-and a
strong pefscoalrevulstaa toward me naine^
pottticaldiak)goe,obscuimg rattier m^
toere is aiirther value: the protection of its b^
civility. Were I in Jespenen's shoes, Pd have demanded chan^ to ebmnate "Betray Us," a
particulaity low blow when aimed at a soldier.

o
H tathefaUortfaimthead,RiklolphG^
^ presidential candidate, demanded space in me following Friday^ Tinies to •ntwcrMoveOn.o^
ta Hegotft-tndatthciame$64,575rttematMoveOn.orgptid.

<** BradleyA. Blakcman, fbnner deputy assistant to President Bi^ for appomtnients and
*J scheduling and the head of FreedoinsWatch.org, sndhu gran? w
gl last Monday and was quoted the $64,575 rate on a standby batU. The ad wasn^ placed^ he said,
H becaiise me newspaper vA)uldn^giiarantee him the day or a p

Sulzberger said all advocacy ads normally run in the first section.

Mathis said that since the controversy began, the newspapei^aoVertising staff has been told it
must adhere consistently to its pricing policies.

Attachment 2
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